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parcel of the petition, and was properly considered in considering the demur- 
rer. It may be true that a mere reference to and the filing of a paper which 
is the foundation of plaintiff's claim will not be considered as part of the 
petition in order that the same may be. held to be sufficient, it being a well 
settled rule of law that the averments of the petition must show a right to 
recover, and, where the contract relied on is made part of the petition by the 
unequivocal averments thereof, it constitutes part and parcel thereof." 

However, in the recent case of Gardner v. Continental Ins. Co. (1903), 
Ky. 75 S. W. 283, the court has adopted the novel view that an exhibit may 
be part and parcel of a pleading for the purpose of rendering it insufficient, 
but not for the purpose of making it sufficient. The court says: "The rule is 
that an exhibit will not cure a defective pleading or supply averments omit- 
ted in the pleading. But it is also the rule that in a suit on a written con- 
tract, if the contract shows that no cause of action exist, the court on 
demurrer will consider the exhibit. In other words, while an exhibit cannot 
make a pleading good, it may make it bad." 

This is a very harsh and strict construction to be applied to pleadings, 
especially under the "code" where liberality of construction in the interests 
of justice has been so generally endorsed. The common law procedure can 
hardly afford a better example of a construction strictly hostile to the pleader. 



Lapse of Residuary Gifts. — A few months ago a case was decided in 
the Supreme Court of Illinois, in which a novel rule seems to be promulgated 
as to the devolution of lapsed legacies. It is and for centuries has been well 
established that if a sole legatee dies before the testator, what he would have 
taken becomes a part of the residue, passing to the residuary legatees, if there 
was a residuary clause, and as intestate residue if there was no residuary 
clause. It has also been equally well established that if the residue is given 
to more than one, otherwise than as joint tenants, and one of them dies 
before the testator, the survivors are not entitled to the whole residue, their 
several shares being augmented by the death of one of their number; but 
that the part that would have been taken by the one that has died must be 
disposed of as intestate residue. In the case above referred to the court bases 
its decision on these well established rules. It is in their application that the 
case is peculiar. Under the will in question the testator gave to his brothers 
and sisters each several general legacies of different amounts, and then gave 
the residue to the same persons. A sister died before the testator. And it 
was claimed that the rest were entitled to her general legacy by virtue of the 
residuary clause, of course admitting that what she would have taken under 
that clause if she had survived did not go to them by virtue of it, but must 
be disposed of as intestate residue. On the other side it was contended, and 
the court held that, by reason of the sister being one of the residuary lega- 
tees, the lapsed general legacy could not be allowed to devolve to the residu- 
ary legatees ; which it was said would cause a double lapse. Dorsey v.Dodson 
(1903), 203111. 32, 67 N. E. 395. 

A number of cases in support of the conclusion of the court are cited in 
the opinion ; but none of them goes to anything like the extent of the deci- 
sion in the case in question. The strongest case cited was the case of Green 
v. Pertwee (1846 ), 5 Hare 249; in which there was a gift of the residue of 
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residue. The will provided that after all the legacies before given were paid 
the residue should be divided into ten equal shares to named persons, provid- 
ed that if such residue should exceed ^"10,000, such excess should be given to 
the testator's nephews and nieces in equal shares. The residue exceeded 
^"10,000, and one of the shares lapsed. It was held that the final residue was 
not thereby enlarged but was in terms confined to the excess over ^"10,000. 
It does not appear that the persons to whom the residue, and those to whom 
the excess over ^"10,000, was given, were the same. 

Craighead v. Given (1823), lOSerg. & R. (Pa.) 351, was also cited in the 
Illinois case. It does not go quite as far as the English case, but is more 
analogous to the case in hand. This also was a case of gift of residue of resi- 
due. The provision was that the residue should be converted into money and 
out of it legacies of different amounts given to named children and grand- 
children, provided that if the residue was not sufficient to pay such amouuts, 
such legacies should abate in proportion, but if such residue should be more 
than enough to pay the amounts named the rest should be divided equally 
among the persons to whom the residue was given. One of the daughters of 
the testator died before him, and it was held that the others were not thereby 
entitled to augmented shares, but that her share must be distributed as 
intestate property. 

If the Illinois decision is correct it seems strange that such decisions are 
not more common, for nothing is more common than to provide for the dis- 
tribution of the residue among persons who are given specific or general lega- 
cies in the earlier parts of the will. Yet no cases exactly in point were found 
by the court or attorneys in the case. A somewhat hasty search induced by 
this decision has also resulted in failure to find any. 



' ' Voluntary Confessions. ' ' — It goes without saying that confessions of an 
accused person in order to be admissible in evidence must be voluntary. That 
officials sometimes have extraordinary notions as to what constitutes a "volun- 
tary confession" is illustrated in a late Mississippi case, Sweat-Box Case, 80 
Miss. 592, 32 South. Rep 9, 92 Am. St. Rep. 607. This case is somewhat out 
of the usual order, not only in its facts, but also in the statement of them and 
the accompanying comments by the Supreme Court. It seems that the chief 
of police had testified in the court below that the accused had made to him a 
"free and voluntary statement," but under the following circumstances as 
given in the opinion of the reviewing court : "There was what was known as 
a 'sweat-box' in the place of confinement. This was an apartment about five 
or six feet oneway and about eight feet another. It was kept entirely dark. 
For fear that some stray ray of light or breath of air might enter without 
special invitation, the small cracks were carefully blanketed. The prisoner 
was allowed no communication whatever with human beings. Occasionally 
the officer who had put him there would appear and interrogate him about the 
crime charged against him. To the credit of our advanced civilization and 
humanity, it must be said that neither the thumb screw nor the wooden boot 
were used to extort a confession. The efficacy of the sweat-box was the sole 
reliance. This, with the hot weather of summer, and the fact that the prisoner 
was not provided with sole leather lungs, finally, after 'several days' of obsti- 
nate denial, accomplished the purpose of eliciting a 'free and voluntary' con- 



